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Pre- Appeal Brief Request for Review 
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In response to the final office action mailed January 7, 2009, the Applicant 
kindly requests consideration of the following arguments in support of this pre- 
appeal brief request for review, which accompanies Applicants' notice of appeal. 
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Arguments 

The Examiner has rejected claims 1-16 under 35 U.S.C. § 103(a) over WO 
01/86446 to Kessner CKessner'") in view of U.S. pat. no. 6,212,573 to Lim et al. 
CLim") and U.S. pat. no. 5,237,662 to Green ("Green"). 

The rejections are respectfully traversed because one or more essential 
elements necessary for a prima facie obviousness rejection under § 103(a) are not 
taught or suggested by either Kessner, Lim or Green. 

Kessner explains that, "In a test configuration, however, there is little to no 
advantage to executing only one Vuser 102 on each client computer 104 - indeed 
this would be an inefficient use of resources." (Kessner at page 4, lines 23 - 25). 
The Examiner is clearly in error by ignoring the express teaching of Kessner in 
order to use impermissible hindsight reasoning. 

Kessner' s abstract clearly states, "Each virtual user thread itself establishes 
and supports multiple connections (202) to the web site." In stark contrast to the 
many Vusers of Kessner, each one of these Vusers establishing its own outgoing 
connections, claim 1 describes a method where a "dedicated worker thread" is 
"configured to process the outgoing network operation." 

The Examiner ignores this importance of this distinction. 

The Examiner states that by "supporting multiple connections within a 
client process using the vuser thread," (Office Action at page 2 - 3), Kessner 
teaches claim I's preamble, which describes "facilitating network communications 
from one or more independent execution threads." In other words, the Examiner 
is correlating the many Vusers of Kessner with the many execution threads of the 
present invention. Although it is understandable for the Examiner to m.ake this 
analogy, the Examiner cannot then ignore the explicit claim language that clearly 
distinguishes the Vusers of Kessner from the claimed invention. 
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Claim 1 describes "retrieving the request object from the data structure by a 
dedicated worker thread, the dedicated worker thread being different from the one 
or more independent execution threads and configured to process the outgoing 
network operation described by the request object." The quoted language 
unambiguously describes a process that is NOT performed by the "one or more 
independent execution threads." The language cannot be clearer, describing the 
worker thread as "being different from" the execution threads. 

Incorrectly, the Examiner would point to the Kessnefs multiple Vusers for 
teaching the actions of not only "retrieving the request object" and processing "the 
outgoing network operation," but also "modifying the request object ... to indicate 
a change of state," "sending a non-blocking function call," and "sending the 
request object." 

Different means different. 

The Examiner is clearly in error by simultaneously correlating Ressner's 
multiple Vusers to BOTH the present invention's "independent execution threads" 
AND "the dedicated worker thread being different from the one or more 
independent execution threads." 

The Examiner found a reference {Lim) that describes a listener thread and a 
worker thread and asserting that it would have been obvious to have a separate 
worker thread. However, Lim fails to acknowledge what it is the worker thread 
actually DOES. The importance of the claim limitation is not that a worker thread 
exists, but it is the worker thread that performs the functions of "retrieving the 
request object," processing "the outgoing network operation," "modifying the 
request object," "sending a non-blocking function call," and "sending the request 
object." 

The Examiner's statement that "It would have been obvious to one of 
ordinary skill in the art at the time the invention was made to combine the 
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teachings of Kessner and Lim's system because Lim's worker thread being 
different thread from listener thread would reduce number of context switches 
which are necessary to service a request and improve the efficiency of the overall 
process of servicing requests" simply does not meet the substantial evidence 
standard that the Supreme Court requires of all PTO findings. Dickinson v. Zurko, 
527 U.S. 150 (1999). On its face, the statement does not make any sense. 

A context switch is the process of storing and restoring the state of a CPU as 
the CPU switches between threads (See Wikipedia entry on "Context Switch"). 
Common sense would suggest that arbitrarily adding extra threads would increase, 
not decrease the number of context switches. Furthermore, the Examiner provided 
absolutely no reason to separate out Kessnefs Vusers into (1) a set of threads 
("one or more execution threads") that performs the function of "storing a request 
object" which describes "an outgoing network operation" and (2) a thread 
("dedicated worker thread") that performs the functions of "retrieving the request 
object," processing "the outgoing network operation," "modifying the request 
object," "sending a non-blocking function call," and "sending the request object." 

Each of the claims 1-16 describes distinct threads. Claims 1-7 require a 
"dedicated worker thread being different from the one or more independent 
execution threads." Claims 8-11 require "a worker thread, different from the one 
or more execution threads." Claims 12 - 16 require "a worker thread, different 
from the one or more virtual user threads." Each of these claims clearly delineate 
the functions of the distinct threads. In no case does the Examiner provide any 
rationale for dividing the functionality of Ressner's Vuser threads into distinct 
threads. 

The Applicants respectfully submits that the Examiner is clearly in error for 
rejecting the claims in the present application under the legal standards for § 
103(a). Consequently, claims 1 - 16 are non-obvious in view of the cited sections 
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of Kessner, Lim and Green. If at any time the Examiner believes that an interview 
would be helpful, please contact the undersigned. 



Respectfully submitted, 



/Scott S. Kokka/ 
Scott S. Kokka 
Reg. No. 51,893 

KOKKA & BACKUS, PC 
200 Page Mill Road, Suite 103 
Palo Alto, CA 94306-2022 
Tel: (650)566-9921 
Fax: (650) 566-9922 
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